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THE COURT: Come on up, Mr. Cohan. How
are you?

THE WITNESS: Very weil, thank you, your
Honor. | |

WILLIAM A, COHAN
having been duly sworn, testified as follows:

THE CLERK: Please be seated. And please
state your full name and spell your last name for
the c¢ourt record.

THE WITNESS: My name is William Allan
Cohan, . C O H A N.

MR. URAM: Your Honor, if I meay, just to
save some time, I‘’d like to lead Mr. Cchan through a
brief recitation of his professional c¢redentials.

Is that all right?
THE COURT: That’'s fine. Although I have

to say, Mr. Cohan, I, as I said to counsel in
chambers, find it somewhat ironic that the
government laéyer is going to be extolling your
virtues a&s an accomplished trial lawver given the
position the government has taken in the past with
respect to you. “

THE WITNESS: They just got me excluded

from representing somebody in Las Vegas on the

grounds I‘m not ethically fit. 'So theY'ré
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congratulated on their flexibility. They're very
flexible.
THE COURT: | All xight. Go ahead.
-xn. URAM: ﬁell, my hope is Mr. Cohan will
extol his virtues'andﬁi will remain silent.
DIRECT EXAMINATION
BY MR. URAM:

Q. Mr. Cohan, are you currently a member in
good standing of the state bars of Colorado and
California?

A. Well, there’s an issue whether I'm really ~
_in good standing or.not. I claim I'm in good
standing, but people in the Department of Justice
don’'t ihink so because of the sanction that was
imposed upon me in United States District Court in
the Western District of Washington.

Q. Okay.

A. But I'm still permitted to_practice.-

Q. All right.

A. So pretty good standing I guess,

Q; Are you, in your opinion, a member in good
sfanding in the United States District Courts of
Michigan and the Soutﬁéin, Central, ﬁorthern and
Eaéte;n Districts of Califotﬁia?. .

Af That would be the'ﬂestern'biStxict 65
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Michigan.

Q. Okay.

A And ves, all the federal courts in
Califernia. .

Q. All right. :Are you also admitted to
practice before the United States Supreme Court?

A, Yes, sir, I anm.

Q. And the United States Tax Court?

A. Yes, slir.

Q. And most bf the U.8. Circuit Courts of
hAppeal? |

A. All of them except the Secoend and the

¥ederal

Q. Okay. And have you been admitted pro hac
vice to handle cases in about 33 federal districts?

A. That sounds about right. Notwithstanding
the Department of Justice’s efforts to prevent that.

Q. Understood. Is it fair to say that for
the last 20 years most of your practice has been
devoted t0o defending federal criminal tax casesf

A. Yes, it would be failr to say that.

Q. Is it fair to say that many of the
defendants in those cases are what the government
calls tax protesters? |

A, It would be fair to say that the
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government says'that, ves.

Q. Okay. And is it fair to say that you have

l achieved dismissals or acquittals of all or

#ubstantially all charges in 34 of 64 cases which
vou have handled? -
A, Yes, sir.
Q. .Are you aware that the government has -~
THE COURT: You’'ve won half of your
criminal tax cases?
THE WITNESS: More than half. And I'm

about o add a few nmore.

-

Q. BY MR. URAM: Are you aware.that the
government has an approximately 95 percent |
conviction rate cauntry&ide in tax cases?

A, I’'m aware that they claim that.

Q. Okay. So you are well above the average
that théy claim; correct?

| A. Yes, sBir. |

Q. Okay. Appreximately how many appeals have
you filed aﬁd argued on behalf of.criminal tax
defendants who have been convicted? |

A. Iuhaven’t_ﬁuunted them, but certainly more
than.a_dozen.
Q; ' .About how many times have yqﬁ obtéined a

reversal on appeal in a criminal tax case?
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A. Several.
Q. How many does "several” mean to yvou?
A. Reversal on appeal in criminal tax cases.

Ckay. For exémple, in the Engstroms, two people --

MS. SHEIN: {Your Honor, we would stipulate
that he is definitely qualified to say that he has
had reversals on appeals. I don’t think we have to
go through each individual case, your Honor.

MR. URAM: I'1l move on then.

THE COQURT: I den’t think -- at least no
one is alléging that Mr. Cohan or Mr. Kenna are
ungqualified to defend people charged with the crimes
Mr. Tulchinsky and Ms. Schneider were charged'witﬁ.
I understand the_defandants' contention te be more
narrow; that is, with respect to their understanding
of their right to appeal did defendants’ counsel
render ineffective assistance by either failing to
carry out their instructions to appeal or by glving
them ineffective advice with respect to their right
to appeal. That’s really all that we're'talking
about here, isn’t it, counsel?

M5. SHEIN: Yes, your Honor.

THE COURT: All right. 8o Mr. Cohan'é.

qualifications I guess maybe have marginalVrelevance

here, but it’s zéally not-what we're concerned with.
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MR. URAM:  Understood, although I think it
is part of a package for the Court to conslider when
considering whethér he is able to understand the
155@@5 in this case, yhether he is able to
effectively commuﬁicaée them to the c¢lient, and
whether his decisions fall within that minimal
reasonable standard that we ﬁave to argue about at
the conclusion of the testimony.

THE CQURT: All right, Well, I*'ll say
this. I'm enlightened now as to one of the reasons
in the beginning -- I didn't realize that he got
acgquittals in half of his cases, and I can now
understand why you pushed that motion so hard at the
beginning of the trial.

MR. URAM: Well, I’1l tell you that is not
why we brought the information abouﬁ Engstrom to the
Court’s attention.

THE COURT: And I1'm not accusing you of
bad faith. I want to be clear thét.

| MR. URBM: I understand.

THE COURT: But 1f you thought he was

going to do a lousy job you might not have pushed

the issue sc hard, but the fact that he’s beaten you
in a number of cases gives force to an othérwise

what vou considered meritorious position.
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Q. BY MR. URAM: All right. Mr. Cohan, when
did the Tulchinskys first retain you?

A; I can’t give you the exact date, but I
remembef the first tipe that I met with them was in
September of 19%0, an& that was after telephone
conversations. That would have been in Palm
Springs, California. | |

Q. Is it fair to say that they had been
contacted in the fall of 1989 by a special agenit of
the Internal.Revenue Service?

A. I don’'t know whether that’s true or not.

vl

.It probably is true, but I don’t know.

Q. The defendants in the case were indicted
in November of 1994. When is the first time,
whether it was before or after the indictment, that
you did discuss the criminal appeals process with
the defendants? |

A. I‘caﬁnot identify a épééifié.agte when I
firet discussed the criminal appeals process, but I
know that I first discussed with them the criminal
appeals pxacesé in the context of.discussing the
filing of pfetrial motions.

Q. -Weii, what did vou say to theﬁ'about the
appeals process in the context of pretr131 ﬁotions?

A, That one of the reasons why'bretrial
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motlongs are filed is to generate issues on appeal,
in addition to obtaining certain kinds of benefits
prior to trial.

-Q. Was 1t yaur.practice to éravide the
defendants with cépieé of all the pleadings in this
case?

A Yes.

Q. Does that include the pretriazl motions

that you filed?

A, Yes.
Q. When you had your discussions about the
pretrial motions were the -- how would you

characterize the defendants in their reiationship to
vou? And by that I mean, did tﬁey passively accept
things you said or were they guestioning and probing
of you? -

A. If T have to choose betwéen those two, I
would choose the Igtter. We discussed things.

Q. Now, when do you recall, after prefrial
motions, was the next cceasion fnu had to discuss
any criminal appeals issue with the defendants?

A. During the course of the trial in “
connection with the ruiiﬁgs by_this Court.

Q. Okay; Before-thﬁt, though, whenigas the

first time you had any discussions with the .
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defendants about the Fedéral Sentencing Guidelines?

A The first time that I recall discussing
the Sentencing Guid&liﬁes was when Stuart and Cathie
and I met with Nancy Silverman and Jim Chapman at
the Department of Jusfice in Washington, D.C.

Q. What was the purpose of that meeting?

A, To try to settle the case.

Q. And about when did that take place?

. Without looking at some documents, I

counldn't tell you.

Q. Was it before the indictment or after the

indictment?

A. Before the indictment.

Q. And what did you discuss about the
Sentenéing Guidelines with respect to the meeting_‘
you had in Washington?

A, N Well, we talked about 274.1, which is the
table that gquantifies the levels based on the amount
cf tax loss, and we talked about the obstruction of
justice énhancament that the government insisted
should be imposed on Stuart based on the Department
of Justice’s misguided positionlthat somehow Stuart
had induced Lynn Beauregard Timmel to do something
or say something Ehat was false. |

Q} Now, after the defendants were indicted in
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Novembér of 94, when's the next time you ﬂad a.
digscussion with them about the appeals process or
appeals issues?

A. Well, I already answered that. In the
qbntext of filing'preirial motions. Pretrial
motions hearing.

Q. Okay.

A. But we talked about it before the hearing
that we had, the pretrial motions, because we talked

about all the pleadings.
Q. All right. Did you at that time discuss

-

hoﬁ appeals actually were started?

A. I don’t recaill.

Q. Okay. How about after the pretrial
motions were resolved? When's the next time you
discussed appeals issues.or the appeals process with
the defendants?'

A, The next time I discussed appeals issues
ormtha appeals process after pretrial motions were
resolved? 1Is that yourTQuestibn?

Q. Yes. |

A;' During the course o¢f the trial and
pPreparing for trial.

Q. Well, when you werelpréﬁa;ing for.trial

what discussions did you have with the defendants
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about appeals issues?

A. In such a general way I can't_-- I don’t
know. I can't recall what discussions I had without
being more specific about 1t. What.

Q. When you wefe preparing for trial, did you
discuss with the defendants the procedure for
appeals should they be convicted?

A. I have no recollection of discussing
appellate procedure in preparation for trial, no.

Q. All right. After the trial began did you
have discussions with the defendants about appeals .
issues in general?

A. Yes.

Q. What issues did fou discuss with the
defendants?

'A. Well, every evidentiary ruling that the
Court made. We talked ébont jury instructions. Ve
may well have talked about jury instructions and
appeais issues prior to trial; |

Let me say this. I'm sure we discussed
the jury instructions prior to trial, because they
were submitted prior to ﬁrial‘ They wexé provided
to Stuart and Cathie prior to trial and we-discuésed
them prior to trial. We also discussed - Stuart

and Cathie and I discussed the instructions at .or
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about the time that we had our instructions
conference.

Q. And you said you also discuésed with them
during the course of the trial evidentiary issues,
as they ﬁight be appeilate issues. What sorts of
issues did you discuss with them during the course
of the trial? |

A, The rulings that the Court was making in
connection with -~ this is just by way of example ~

evidence that the government sought to introduce to

which I objected., And the judge’s rulings on those ’

cbjections.

Q- Well, what did you say to them abhout
that? About those rulings?

A. Well, we discussed that those rulings were
favorable in excluding evidence that you wanted to
introduce that was prejudicial, but of course that
that would negatively affect the appeals process.

Q. Did you explain to thenm #hy the judge’
ruling in thelr favor at trial would negatively
affect.ﬁhe appeals process?
| A. Yes.

Q.  What did you tell them about that?

A, That appeals are about.éorreati#g.érrors

of law. Mistakes that the Court makes. And to the
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degree that the Court excludes evidence, you can‘t
railse its admission as an appeal issue.

Q. And whan.you explained that to the
defendants how did they respond?

A. I dcn't'speéifically recall their
responses.

| Q. Did you have any doubt that they

undersﬁoed what you were explaining when you
explained that?

AD NOu

Q. What was your perception generally of how
Judge Barbadoro cut his rulings on close evidentiary
igsues?

A.- As I told you, I recall spacifiéally the
remark that Judge Barbadoro made that he was calling
the close ﬁnes against the government because he
held the government to a higher standafd. And I
felt that was an accurate statement. .

Q. All right. And did you relay the judge’s
statements to ué to the defendants?

A. I'm sure I did.

Q. And how did they respond?

A. | I don’t recall their responses
spe¢ifically. I_reviéwed the transcript af.the

sentencing hearing on the plane flying out here, and
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I remember that I read just optsiae-their statements
in open court that they felt that they'd been given
a very fair trial.

Q. All right. When you relayed the judge’s
statements to the'deféndanta, did you explain to
them how that ~- how his statements and his rulings
would affect their appellate prospects?

A. Well, 1 didp't relate that his stétements
would affect the appellate process and their

prospects there, but his rulings I discussed with

them, ves.

Q. What did you say?

A. At what point in time?

Q. Well, with respect to the statement.
First of all, did you tell the defendants that it
was your perception that the judge was in fact
ruiing in favor of them on clgse issues?

A, Yes, T did.

Q. And did you tell them how that would
affect their appeilate prospects? |

A. Yes, 1 did.

Q. What did you tell them about it?

A, -That it would negétively affect théir
appellate prdspects, altheugh I‘m sure I didn’t use

those words,
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Q. And how did they respond to:;hat?

A, I don’t recall what thelr response was to
that. . _

Q. Now, after the verdict on April 14th of
1955 did you havafdiséﬁsaions with the defendants
about possible appellate issues in the trial?

A. Yes. |

Q. What did you tell the defendants about
-possible appellate issuves in the trial?

A. I told them that I didn’t think their
prospects were very good.

Q. Why did you tell them that?

A, Because I didn‘t beljieve thelr prospects
were very good.

Q. And how did the defendants respond?

A, I don’t specifically recall what xresponse
I got to that statement,

Q. All right. Now, vou’re aware that the
Probation Department issuéd'its initial presentence
report on June 9th of ‘95; correct?

| A. You told me that.

Q. And as to each c¢f the defendants 1in a

separate report the Probation Department recommended

an enhancement for obstruction of justice; correct?

A, Yes.
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Q. Part of that recommendation was based. on
perjury at trlal by each defendant; right?

A. Yes;

'Q. Did you discuss the presentence
in§estigation report %ith‘the defendants?

A. Yes.

Q. Where were you and where were they when
vyou had-these discussions?

A, I believe that these discussions were, If

not all «-~ they were all by teléphoﬂe except when I

arrived before sentencing.

-

Q. Can you describe the level of detail of
these discussions as you went through the |
presentence investigation report?

A. Yes, 1 can.

) 0. What was it?

A, vWell, we sent, my office sent copies of
all pleadings. I said I‘m including in this the
presentence investigative report that was initially
done by Ms, Seriha. And I went over viitually line
by line with both Stuart and Cathie, but more with
Cathie than Stuart, the contents ©f the reports and
the objections that they had to dertain aspecté of
t%ose reports. | -

Q. And did both of them object to the
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obstruction of justice enhancement?

A, Absolutely.

Q. In preparation for filing your objiections
to the presentence investigation report did you .
conduct research intoithe law under the Sentencing
Guidelines for obstruction of justice for perjury?

A. Yes.

Q. And did you incorporate that research in
the obatxu&tions you filed on June 20th?

A. Yes. I should say that I haven’'t
reffeghed my recollection as to any of these events
other than to have read that sentencing transcript,
80 I can’'t recall all the details, nor have I even
looked at the presentence reports or the objections
to it,. _ .

Q. I understand. Well, perhaps 1t will help
you reﬁémber if I show you a copy ©of the objections
o the presentence report which you did file.

A, Well, I remember it was fe&y extensive
objections that we had.

Q. Right. With respect to this obstruction
of justice enhancement your objection'begins on the
bottom of page 6; correct? |

A. That’'s what it says.

Q. . All ?ight. Now, at the bottom of page 7
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yvou wrote that if the evidence at trial supported a
finding_that defendants gave false testimony at
trial ahd/or that Stuart instructed an employeé to
1ié to the IRS, the adjustment for obstruction of
justice might_weli befappropriate. Correct?

A. That’s what I wrote here, but I think that
tht was really a misstatement.

Q. Now, was that your understanding of the
law based on your research?

A. Well, in reading this now the problem that
I have wilth this language, which is mine, is I thing
it shouild have said, instead of if the evidence at
trial supported a finding that the defendants gave
false testimony at trial, it should have been that
~- limited to knowingly and willfully gave false
testimony at trial.

Q. . Right. | |

THE COURT: That’s certainlyfwhat you

argued during the sentencing heafing. ‘whét wasg the
key.poiﬁt of your argument as I recall it now; was
that the defendants may have given false testimony,
but did not do 50 willfully at the time that they
m%ﬁe the statement, or that‘s tpa Qay you cﬁuld
_réaoncilé what the jury did with me not giving an

obstruction enhancement based on their testimony.
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THE WITNESS: Yes. I’m not saying that I
believe the defendants gave any false testimony, but
even 1if they did, 1t wouldn’t support the
enhancement unless it was done willfully.

Q. BY MR. UBAM;_ Right. Now, did you discuss
this aspect of the law with the defendants?

A. I don’t know whether I did or not.

Q. Well, did you glive them a copy of your
objections? |

A. Yes.

Q. nid fou go through It with them before yoé
filed it?

A, Yes. Actually, iiuwas prepared in draft
form and I worked with the defendants in preparing
our objections to each presentence investigative
report. This is Cathie’s. There were two separate
ones; similar, if not identical, in maﬁf respects.

Q. And is it correct then that you gave each

defendant a draft and you were working off the

draft?
A, I believe that’s correct.
Q. Okay. So if Mr. Tulchinsky testified

earlier that he never received a draft and &idn't
really participate in this, that would be.#reng;

rightz.
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A. I'm not willing to agree with you on
that. I'm not sure.

Q. Okay.

A. What I mean by that is -~

Q. Well, you wéren't here to hear his
testiﬁony --

A. Assuming that's what he testified to, I
specifically recall discussing some of these details
with Cathie, but I don’'t have a particular
recollection of discussing the presentence report

with Stuart as I sit here,

F B

Q. Now, before the sentencing hearing the
government filed a séﬁtencing memorandum; correct?

A. Yes, it did,. Tﬁe government did. I
remember something about it.being untimely.

Q. Right. I'm just handing you up a copy of
that sentencing memorandum and asking you to turn to
page 4, please.

M8, SHEIN: Your Hénor, I'm going to
obiect to the relevancy of this. We know about that
memorandum. We alsoc know he was able to get it
tossed out based on pging'untimely. All of this is
part of the record.. |

THE COURT: What'are_you doing, Mr. Uram?

MR. URAM: Well, this relates to the
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research in our briefing of the obstruction of
justice enhancement. The only aspect of the
sentencing memorandum that the defendant challenged
related to additional tax laws. |
THE COURT: So what is -- I guess what I‘m
getting at here, the issue is what did he say to
them about an appeal; what did they say to him. It
shouldn’t take ten miﬁutes. And so I'm going to
sustain the objection to thi$ 1i5;.of inquiry on the
grounds of relevance. | |
MR. URAM: Okay.
THE COURT: Why don’t you move on.
MR. ﬁRAM: Sure.
Q. BY MR. URAM: Mr. Cchan, the sentencing
hearing took place on July 10th, 1993; correct?
A, That’s what it says in the transcript.
Q. Did you meet with the defendants
immediately before the hearing?
| A And the night before.
Q. What did you discuss with them when you
met with themlbefore the hearing?
: A, Eve#ything.' | |
Q. IWhat do you mean when you say everything?
A; Well, everything that we were going to ke

dealing with the following day the best of my
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ability.

Q. Did you speclfically discuss the
possibility the judge would impose an obstruction of
justice enhancement? |

A Yes.

Q; Did you discuss the arquments you were
gqing to make objecting to that?

A. QYés. -

Q. And did you discuss the prospects of your
guccess in convincing the judge not to do it?

a. Probably, but I couldn’t swear that I
discussed with thém the likelihood of persuading the
_judge on that. I don’t specifiqally recall 1it.

Q. Okay. Now, did the defendants make any
statements to you before the hearing about their
intention to appeal? To file any Notice of Appeal

about the trial?

A, Yes.
Q. What did they say?
A, "They did not intend to appeal.

Q. Did they explain why not?
A. Well, we had a discussion about it.
Q. And what did they say? |

A.  Based on lots of discussions that_were had

~about the 1ikelihoqd of success, Or more
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appropriately stated the lack of likelihood of
success, they didn't wish to pursue an appeal.

Q. well, whﬁt‘is it that yvou told them about
the likelihoovd of success of an appeal?

A. I can’t'speéifically recall all of the
defails, but we went through lssues and what lissues
were likely to at least attract some interest from
an appeals court. And I told them that I_didn't
think there was'any reallistic likelihood that there

would be a reversal on appeal.

Q. All right.' Did the defendants make any

statement to you about not wanting to pay the money

for an appeal?

A. Well, they didn’t want to waste money on
an appeal, but I don't think that money was the

primary issue.

Q. | Okay. Now, at the sentencing hearing you
made a lengthy aréument against the Court impcsing
an obstruction of justice enhancement for perjury;
right? - S

A, Well, if you want to say it’s a lengthy
argument, I guess you could characterize it as
that. It was the best I could do.

Q.' But you did not prevail on the Coﬁrt, and

Judge Barbadoro informed you he intended to impose
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that enhancement; correct?

A, He not only informed me, he did it.

Q. .Right. Now, on page 8CG, 8l and 82 of the
sentencing transcxiptuthe judge goes through a
detalled description én the record of his bases for
finding that it is appropriate, inciuding that both
defendants gave willfully false testimony..-The
judge identified the false material matters, he
explalined why they were false, he identiflied why he
believed it w&s willfuvl, and then he askéd me if he
had put sufficient facts on the record under the :
Supreme Court_case, which he did not mention by name
but which is Donovan. D¢ you recall that?

A, Well, ¥ read the transcript. I recall
from reading it yesterday.

Q. And so after the judge made those findings
on the record, according te the pPeoenovan case what
was your belief about the likelihood of successful
appeal on that issuev? |

A. That there was no likelihood of success;

and furthermore, that he’d sentenced them toc 18

months, which was at the bottbm of the 18 to 24

month range. And even in the extremely unlikely
event that we prevailed, it wouldn’t help. .

Q. Did vou explain that to the defendants?
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A. Yes, I did.

Q. When during that day did vou explain that
to the defendants?

A, I don't know.

Q. But‘youfhavé a speciflc recollection of
making that explanation to the defendants.

A, Yes. .

THE COURT: Excuse me a second, Mr.

Cohan. Just to clarify scomething. You were very
clear in stating on the record that you thought my

decision was wrong; isn’'t that right?

i E

THE WITNESS: Yes, your Honor, I was, with
all due respect.
THE COURT: And you stiil think my

decision was wrong; right?

THE WITNESS: What you said is correct,
your Honor. I do believe it was wrong.

THE COURT: But simply because the
decision was wrong does not mean that the defendants
would have any.iikelihood of suﬁéess on appeal.
Would you agree with.that?

THE WITNESS: Most definitely.

THE COURT: &And that’s because 1f my

decision was wrong, it was wrong fact-finding that I

made; isn’t that right?




L

N

10
11
12
13
14
15
16
17
18
19
20

21

22

23

24

25

27

THE WITNESS: Yes.

THE COURT: And appellate Court cannot
overturn wrong fact~finding unless it 1s so clearly
erroneous that a ratipnél faci-finder couldn’t make
that fact*fiﬁding; Wéuldn't you agree?

THE WITNESS: That depends.

THE COURT: 1Isn‘t that the ordinary
standard by which fact-finding is reviewed when a
judge makes fact-finding in connection with
sentencing?

THE WITNESS: I don’t know. I'm not sure

-

what the standard of review is in that particular
situation.
THE COURT: Well, what I want you to do --
THE WITNESS: I remember I looked at it at
the time. I was convinced there was no way you wvere
going to get reversed.
| THE COURT: So Mr. Tulchinsky and Ms.
Schneider understand your tsinking, could youn just
explain to.them -~ to us now how ié it that a judge
could make a wrong decision and yet there would be
.ﬁo reasonéble_likelihood”that that wroﬂg decision
waﬁld be corrected on appeal?
| ER. URAM: Your Honorx, befqre Mr. Cohan

answers I'd just like to remind the Court that your
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legal standard requires you not to engage in any
hindsight, but you must take the circumstances as
they existed at the time of the alleged ineffective
assistance. So in that sense Mr. Cohan’s
explanation now, ﬁhen he has not researched the
issue, coming in cold, really has no bearing on the
decision you have to make. |

o THE COURT: I'm doing this for reasons
unrelated to the record for appeal. I.just -~ a lay
person might not understand how it cculd be that
sameone could go into a sentencing hearing and séy
vyou’'re wrong, judge; I'm cutraged by that decision,
and yet come out of the sentencing hearing and say
we don't have a shot in heck here of winning on
appeal; it’s hopeless; and how could somebody make
those two kinds of statements.

Well, a lawyer knows whf somebody could
make those two kinds of statements, but a lay person
m#y not,.and I juat would like -- and if you would
rather do it then, Mr. Cohan, or you want. me to.do
it, IT'm happy to do it., It’s just that Ilwénﬁrihe
Tulchinskys to understand it’s not inconsistent for
a lawyer to say to a judge at a hearing ydu’re
wrong; I'm outraged; this is terrible, and iien to

turn around after the hearing and say it’s hopeless;
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he’s done it now. And those two things are not.

inconsistent in any way. You know that, Mr. Cohan

] knows that, Ms. Shein knows that and any lawyer

knows that, but the Tplchinskys may not. And I just
want somebody to éxplAin that to them.

‘Have you explained that to them, Ms.
Shein?

MS. SHEIN: Your Honor, we have, but 1in
that regard at the time this occurred that was not
the explanation they were given that they couid
understand there was no inconsistent difference.
You actually stated correctly that they understood
why was this 50 wrong, but yvet we can’t appeal.
That’s really what they understood at that time.

THE COURT: All right. You don’t have to
answer this gquestion, Mr. Cchan.

I 3ust want to explain to yvou in the event
that you don’t understand this, Mr. Tulchinsky or
Ms. Schneider, when I found yot committed perjury
and therefore gave you an cobstruction enhancement I
épplied a legal standard, which I don’'’t ﬁhink YOur
current counsel is disputing was the correct legal
stand%xd. And using that legal standard I found
certain facts. |

And whén a trial judge finds_facts'an
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appellate court is not free to simply say we don’t
like the way the trial judge found those facts; we
think he’s wrong; therefore, we’re going to reverse
the judge’s decision._ The Court of Appeals is a

court of law. Théy détermine whether I made legally

1 correct or legally incorrect decisions. There are

rare lnstances where when I make a finding of fact
they c¢an overturn that, but only if my fiﬁﬁing of
fact is based on an incorrect legal standard or if
it is B0 outrageously wrong that no person in my
pesition could reasonably make that finding of
fact..

And so there is nothing necessarily
inconsistent about your lawyer passionately arguing
to me that I’'m wrong and then turning around right
after the hearing and saying there’s no hope. I
just wanéed féu te understand from a lawyer’s
perspective how somebody could do that. But go
ahead, Mr. Uram. o

Q. BY MR. URAM: Well, Mr. Cohan, before the
sentencing hearing did you explain toe the
Tulchinskys that you would on some lssues be taking
a very-strong position before the judge,.but if he
denied your request he might still be rightland

there wquld be no basis for appeal? Did you make
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that explanation to them?

A. Not in the words that you’ve just used,
no. |

Q. In any ﬁordg.

A Well, vaan;t recall the exact details of

what I told the Tulichinskys about what the judge
might do at the sentencing hearing.

Q. How about what you might do, though.

A. I definitely told them what I intended to
do.

Q. And did you tell them that even if the
judge ruled against you there may still not be an
issue to appeal?

A. I'm sure I told them that.

Q. And in fact on page 124 at the bottom of
the sentencing transcript with respect to this
obstruction of justice didn’t you tell the judge: I
don’t believé you are.wrong within the terms that. |
the appeals court reviews this, or the Supreme
Court, but I don’t agree with a lot of things that
the appeals court and the Supreme Court do?

A. Yes, I made that statement to the judge.

Q.  So with respect to the obstruction of
jusﬁice enhancement the judge told you he kas going

to impose after making the findings he did, is it
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fair to say that you did not believe the Court pf
Appeals would overrule it?
A. Ab#olutely;-
Q. And did you_communicate that to the
defendants? |
-A. Yes.
Q. And did you explain why you ba1ieved that?
A, {Brief pause.,) I just don‘t know whethgr
I told them why I believed that.
Q. Okay. “Now, after -- you had to leave

before the judge finally imposed sentence, but at

e

any time before you left did either defendant tell
you that they wanted to appeal the judge’s -
sentence? Because the judge had aliready told you he

was going to impose the enhancement and sentence to

18 to 24 months.

A, No, neither defendant expressed any desire
whatsoever to appeal.

Q. Now, after the sentencing hearing was
6ver, in the 10 .or 20 days let’'s say after the
sentencing hearing was over did either defendant
ever tell you that they wanted to appeal?

A, No. And it’s 10 days, as you kKnow.

Q. Right.

A. And I told them that it was 10 days.
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d. Did your office make ahy effort to see

whether the defendants within the 10 days wanted to

appeal?
A. Yes. '
Q. What was thgt?
A. They were contacted.
Q. How?
A, Telephone call by my paralegal.
0. And when was that?

A. Within the 10 days. I can‘t tell you whafm

day.
Q. And what -- who is your paralegal by name?
A. Sharon Standley.
Q. And what did Ms. Standliey ask the
defendants?

MS. SHEIN: Objectioﬁ;.yoﬁr Honor. That

would definitely be hearsay. He doesn’t know.
A. That’s correct.

THE CQURT: I agree it would be hearsay.
I’11 take the answer for purposes of the record and
later determine whether I can rely on hearsay
evidence. But for purposes of thelfecord why don’t
you go ahead and give the answer. ”

A. She told me that she contacted the

‘defendants and wanted to make sure that they hadn’t
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changed their minds.

o. And what did she say their response was?

A. They hadn’t changed their minds. They
didn’t want to appeal.

_Q. Now, isiit fair to say that after the
sentencing -- or at tzmeé during the sentencing
hearing, at the breaks, you teld the defendants that
you could identify no appeais issue which would be
successful? Is that correct?

A. It is.

Q. Now, did you also at any time during that
sentencing hearing, during the bfeaks or othérwise,
tell the defendants that because there were no
successful issues that they could not procedurally
file a Notice of Appeal?

A. Absolutely not. .

THE CQURT: Did you ever tell them that
even though you did not think that there'ﬁereuany
issues that could be successfully ébpealed that if
'they Géntéd to you would file a notiee on their |
behalf anyway?

| .THE WiTNESSﬁ Yes, I did. _

:THE COURT: And do.ybu remember, was it
cné or both of them that you told that to? -

THE WITNESS: I'm sure I communicated that
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to both of tham.

THE COURT: And do you remember when in
the process that would have been?

THE WITNESS; It would have been either
the night before ox the day of sentencing.

THE COURT: Thank you. Mr. Uram, go
ahead. o

MR. URAM: I have nothing further.

THE COURT: All xight.

Cross-examination?

CROSS-EXAMINATION

BY MS. SHEIN:

Q. The paralegal, does she still work for
you?

A. Yes.

Q. She’'s not a lawyer, is she?

A, No.

Q. Did she tell you who she talked to?

A, No, she didn’t.

Q- bo you know when she talked to them?
Anybody? ”
o A. No,-I\don't.

Q. S0 ynﬁ're not sure she did talk to
'anybo&y? | -

A, Nq,'I‘m not. She was not uﬁde:'aath.when
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she teold me this and it‘s hearsay.

Q. You said vou discussed appealing the
sentencing in particular with the Tulchinskys at the
sentencing hearing. 3hen would that have been?

A. Well, I don’t know.

Q. When did you leave?

A. That afterncon.
'Q. Before the sentence was imposed; correct?
A. I’'m not sure that’s true.

MS. SHEIN: I would refer to the record,
your Honor; that it appears he did leave prior to

-

that.

THE COURT: 1 remember we had sone
discusslion about the prospect of him leaving. Does
the transcript say that he showed -- reflecting
leaving_thé room?

MR. URAM: Yes. What happened was, vour
Honor, and the transéript reflects this, Mr. Cohan
had a plane to catch. You inquired how long he
counld stay. You informed the defendants that vou
were going to impo&e the obstruction of justice
‘enhancemegt and you would be seﬁtenéiﬁg ih the 18 to
24 month rangé, and then we took up the guestion of
staggered reporting aﬁtes. ‘This is while Mr. Cohan’

'was still here. Then you said let’s take a break so
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the defendants can decide who will report first,

Mr. Cohan left sometime after that break. Mr. Kenna
alone returned with the defendants with thelir
decision and your final imposition of sentence.

THE COURT: And Mr. Cohan did that with my

permission.

MR. URAM: Correct. .

THE COURT: That refreshes my memory, and
that’s reflegted in the transcript you're
representing.

MR. URAM: Yes, ybur Hdnor.

Q. BY MS8. SHEIN: So you did leave pricr to
the sentencing being comgleted.

A. Definitely, ves.

Q. S0 you did not have the opportunity to

speak to the Tulchinskys that day after sentence was

imposed.
A, That's true.
Q. You did prepare some very nice pleadings

and yau_objected to more things than just the
obstruction. Do you reca;l that?

'A.  oh, yeah. |

Q. Aﬁd some of those objections were
sustained and éomé_wéfé not. Do you récail that?

A. . Yes.
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Q. S0 there were scme objections that were.

made that were not sustained, and therefore were

1 1eft unresolved.

A. Well, the qpstructimn was one of them.
I‘’m not sure -- -

Q. Let me help vou a little bit, because
there was another very specific one that you had
brought up, and that was the one related to the
determination that the tax burden that they were
reguired to experience individually, somehow double

counting or whatever, your argument was at the time °’
may not be done so fdr the purpose of establishing
the actual amount of money involved; that they would
be -- that would set the Guidelines up; correct? Do
you recall that? I may have stated it a little
scattered.

A. I object to the form o©f the gquestion,
counsel, but I certainly talked about the fact that
each of thém was being stuck with the total tax
liability and that that was an error of law. And
there was some discussion of a case called Charroux,
C H # R R OCU X, that was very unpleasant for me to
édntémplate. |

Q. You had in fact discussed quite a bit of

case law and had a very good objection to present to
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the Court at that time.

A. I thought it was pretty good.

'Q. It was overruled, but it was an objection
that you had made. 80 there were at least two

issues that I’ve been able to identify that were

pretty strong and you had quite a bit of discussion

with the Court on; is that correct?

A. .2'930

Q. To the best of your recollection. Do you

recall the Court in the sentencing stating: In

other words, I find that your clients intentionally'

lied in material matters, and it seems to me that
means that they commlitted perjury and that they.
should receive an obstruction enhancement. Why
shouldn’t they? Do you remember that question to
you? . |

A. Not speclifically, but I remember -- I mean
T just read the transcript on the plane, so0 1
remember pretty well what I read of the transcript.
And I remember basically saying, well, what about |
Mr. Uram? And going into that in some detail.

0. It‘’s on page 72. And then ycuf response
was that this is go;ng to take a whilé. And then

vyou went into quite an extensive dissertation

coﬁcerning.why YOu felt, both legally, factually and
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otherwise, that the instruction on enhancements.
shouldn’t apply, including your comment that I -~ on
page 90 that did I suborn perjury when I pﬁt them up
there, feeling obviously passionate about the fact
that you felt they had not lied.

THE COURT: Well, he made a very c¢reative
argument, I thought, that not -- one that I hadn’'t
thought of until he made it., 1I ultimately rejected
it, but he came up with an argument as to how their

testimony could in effect have been false, even

regarding i1ssues of thelr own intent, but that it

might not have been intentionally false, and
therefore the jury could have convicted them based
on the evidence but that that wouldn’'t necessarily
have amounted to a determination of perjury.

Q. BY MS. SHEIN: it was a2 very impassioned
legal argument and a Guideline argument. I think
you did represent that well. That is not my. “
concern. But do you_remember“some or all th9sa
things that you did?

A, "The Theory of Cognitive Dissidence," by
Leo Festinter, ves. I went.to_high school with his
son; He wrote the bgok.

Q. Bidlyou realize in reréading the

transcript that the judge on at least seven
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océcasions suggested that the Jjudge may not be right

concerning particular issues raised; that there’s a

Court of Appeals for ‘this? That kind of commentary?

A, I didn't cqunt them.

Q. I did. 'You test1fied earlier that in

close issues that you were granted -- strike that.

Let me go back a minute. Let me just get to
something very specific. You left, and therefore
didn’t talk to them again after sentencing about the
appeal?his that correct? |

A. I don't believe that is correct.

Q. pPid you speak to them personally?

A. I believe we had a telephone conversation.
Q. And when was that?
A. I can’'t recall.

Q. Well,_yau testified that your.paralegal
within the 10-day time frame spoke with them. Did
vyou alsce speak to them?

A, I may have.

Q. But you don’t know.

A. "No, I don’t.

Q. Did they come to you after sentencing or
éid_thgy -= do you re&all h&vihg discnssion even
with_Mr.IKenﬁa.whexe your clients said can we appeai

this?
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A. We'd had discussions before that, but if
you mean did they ask me and did we have discussion
afterward whether they eauld-appeal? No, I &ﬁn't
heiievé there was e#e; such discussion, because we
had alreadf'detérmine& between the three of us that
they didn’t want to appeal.

Q. And that was the trial issues. Is that
correct? |

A. I didn‘t understand --

Q. Is that based on the trial issues?

A, I believe it was based on the trial issues:
and the sentencing issues.

Q. Well -- |

A. I mean, there are many conversations that
wae had over a long period of time.

Q. How could the Tulchinskys have teld you
they didn‘t want to appeal the sentencing when you
left before the sentencing was completed?

A, Because we knew what the sentence was
before it was completed.

Q. You knew the judge was going to give them

18 months?

A. I knew he was going to give them the

enhancement.

Q. Okay. But that’s not ---
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A, He made-that clear.

Q. But that wasn’t the end of the sentence.

A, No, it's not tpe‘gﬁd.

Q. You don‘t know that the judge could have
made other mistakes or that this mistake that you
iﬁpassionately litigated was not resclvéd. You left
before the resolution of the total sentence,

THE COURT: Well, this is getting into
kind of argumentative. The record discloses what
happened. I had determined what the sentencing

range would be before he left and determined the

e

ultimate sentence within the range after he left,
and I sentenced at the bottom of the range. And I
think it’'s reazally jﬁst argumentative.
MS. SHEIN: All xight.

Q. . BY MS. SHEIN: Does a fair.triaz mean that
there’s no appealable issues?

A. Not necessarily.

Q. Did you ever write to your clients after

the sentencing and'teli them that they had no

~appealable issues_and give them any reasons why they

didn‘t?
A, The beginning of that was did I ever write
to my clients. No.

Q. Did you ever tell them that they could go
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ahead and file a Notice of Appeal pro se or on their

own?

A. I doh't recali any discussions about them
filing pro se. I told them that they had to file a
Notice of Appeal within 10 days, that it was

jurisdictional, and if they didn’t do 1t they didn’'t

have any appeal at all.
Q. Did you tell them that they could do that

on their cwnt?

A. No, I don’t believe I ever discussed
whether ﬁﬁef could do it on their own or --

Q. And.you never wrote them a letter
suggestiﬂg any reasons why you thought an appeal
wasn‘t viable.

A. I'1ll answer it again, no, I did not write
them any such lettei.

Q. You do recall, however, them asking you
about appealing the case. |

A. Not specifically asking me. I mean, we
discussed whether there was anything to appeal and
what the issues were in the case that might be
appe&led.

MS. SHEIN: Thank you very much. Nuthing
further on this, your Honor. If he doesn’t have any

recross, your Honor, I just want to comment on Mr.
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Kenna's -=

THE COURT: Thank you, Mr., Cchan. You’re
excused.

THE WITNESS; Thank you, your Honor.
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